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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Law No. 90181 I 

Lloyd Odend’Hal, Plaintiff 

vs. 

i 

Young Men’s Shop, a corpration, Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of ithe 
United States for the District of Columbia, at Ithe 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitjled 
cause, to wit: ! 

1 Declaration I 

Filed Mav 16 1938 

V 

! 

In the District Court of the United States for the j 
District of Columbia 

Law No. 90181 

I 

Lloyd Odend’Hal, East Clifton Terrace, 14th & Clifton 
Sts., N. W. Washington, D. C. Plaintiff 

vs. i 

Young Men’s Shop, a corporation, 1319 F Street N. W., 
Washington, D. C. Defendant j 

Now comes the plaintiff Lloyd Odend’hal by his attor¬ 
ney and sues the defendant Young Men’s Shop, a corpora¬ 
tion, for that heretofore to-wit on the 19th day of Decem¬ 
ber, A. D., 1936, the said defendant corporation operated, 
maintained, conducted and controlled premises at 1319 F 
Street N. W., Washington, D. C., and in and on said prein- 


2 


YOUNG MEN*S SHOP VS. LLOYD ODEND’haL. 


ises conducted a retail clothing store, merchandising and 
selling to the public a general line of men's wearing ap¬ 
parel and furnishings, and by advertising, window display 
and general invitation to the public invited, sought and 
caused people to come into said store and enter in and 
upon said premises for the purpose of displaying and sell¬ 
ing to said persons such merchandise, wearing apparel and 
furnishings as the said defendant corporation kept and 
maintained in said store on said premises for such purpose. 

That the said defendant maintained and kept open to the 
public at all times several entrances, among them being a 
rear entrance handy, accessible and inviting to persons in¬ 
tending to trade and accept the invitation of the defendant 
to examine and buy merchandise in defendants said store, 
when coming from various points, but more particularly 
from automobiles parked in the broad areas and 
2 alleys in the rear of said store, or from public gar¬ 
ages to the rear thereof. 

It then and there became and was the duty of the said 
defendant corporation, its agents, servants and employees 
to construct and/or maintain the said rear entrance includ¬ 
ing the openings, steps, and proportions thereof in such a 
manner as to make same safe for use by persons accepting 
a general invitation to enter into said premises and store 
for the purposes of trading and to maintain safe and ade- 
ouate lighting at and about the said entrances and the 
space and area immediately surrounding and adjacent 
thereto, so as to make tin* use thereof safe for such persons 
and to keep the passage way and space immediately sur¬ 
rounding and adjacent thereto free and clear of obstacles 
which would so obstruct and darken the passage way and 
area immediately surrounding and adjacent thereto and 
cause the same to be so darkened as to render the same 
unsafe for the use of such person. 

But that the said defendant, notwithstanding its duties 
aforesaid did negligently construct and/or maintain the 
said rear doorway and entrance to said building and the 
steps leading from the street level to the floor level of said 
store in a dangerous and unsafe condition, in that imme¬ 
diately inside the doorway of said entrance was an un¬ 
usually narrow and shallow step tread incapable of sup¬ 
porting the entire foot of an adult person engaged in walk- 
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ing forward and through the entrance and because of |the 
manner in which the door to said entrance was made to 
open caused the said condition to be undiscoveruble to lone 
in the exercise of reasonable care and prudence; that Itlie 
said step tread was so shallow and narrow as to offer sub¬ 
stantially no support whatever to one immediately stepping 
through said doorway and entering said store and premises 
before stepping down to the first step below the Said 
3 street level leading to the said store level; and for 
that the said defendant corporation, by and through 
its servants, agents and employees, erected and piled hud 
caused to be erected and piled, merchandise boxes, cartons 
and packages in said area way immediately surrounding and 
adjacent to said entrance and between the door of said 
entrance and the main and well-lighted area of the store 
in such manner as to cut off from and block out the li&ht 
that might be expected to and normally would help toi il¬ 
luminate the said entrance and doorway; and the said ;de- 
fendant, through its agents, servants and employees neg¬ 
ligently and carelessly failed to cause to be lighted and 
illuminated in a safe and proper manner so as to make the 
said dangerous and unusual construction of the entrance 
and descent from the street to the store level discoverable 
to a person entering therein, in the exercise of ordinary 
and reasonable prudence and care. 

And for that it further became and was the duty of (the 
defendant corporation to construct and/or maintain other 
portions of the premises and adjuncts to the operation! of 
the said store and business in such manner as not to render 
dangerous and unsafe the said rear entrance, but that the 
said defendant, disregarding said duty, carelessly and 
negligentlv maintained a balconv at the rear of said store, 
a portion of which projected and extended along the rear 
wall beyond the opening of said doorway so low as to be a 
menace to one entering through said doorway and as would 
cause a normal sized adult entering therein to strike dnd 
hit his head against said balconv unless he carefully 
watched and attended and observed the same upon entering 
therein; that the presence thereof served to and actually 
did constitute a condition entirely distracting the attention 
of one so entering from his footing and the condition of the 
shallow step tread immediately inside the door of said ien- 

i 

i 
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trance; that it further was and became the duty of 
4 the said defendant corporation to cause to be placed 
on said doorway visible to patrons and invitees about 
to enter therein, some warning and sign calling attention 
to such dangerous condition over-head and under-foot, but 
that the said defendant entirelv disregarding their dutv 
therein failed and neglected to give any warning or place 
any sign visible to one about to enter therein of such dan¬ 
gerous and unusual construction over-head and under-foot. 

And for that said plaintiff on the date aforesaid, intend¬ 
ing and desiring to make certain purchases in said store, 
and accepting the general invitation of the said defendant 
corporation to enter in and on said premises and into said 
store by way of said rear entrance, did approach said rear 
entrance and start to enter through said entrance and 
thereupon as a result of the aforesaid negligence on the 
part of the defendant, its servants, agents and employees, 
the said plaintiff, while about to step through said entrance, 
and while placing his foot inside the doorway and bending 
to protect his head from the aforesaid negligently main¬ 
tained balcony, and having no support for his foot other 
than under the heel thereof and not having sufficient light 
and illumination to be enabled to readily observe said dan¬ 
gerous, unsafe condition and not having been fore-warned 
by any proper and appropriate sign or other form of warn¬ 
ing was caused to fall and be thrown violentlv downward 
to the floor level of said store. 

Wherefore, and as a result of said fall, caused by the 
negligence of the defendant aforesaid, the plaintiff sus¬ 
tained serious and permanent and disabling injuries in and 
about his body and limbs and severe shock to his nervous 
system; he suffered a strain of the cervical ligiments, a 
sacro-iliae strain, muscle strain of his lower back, injury 
to his hips and neck and injury to his left ankle and 
i) leg, as a result of which conditions a phlebitis of the 
left leg, just above the left ankle, has developed, and 
the plaintiff has otherwise been rendered sick, sore, lame 
and disabled as a result of all of which the plaintiff has 
suffered great and continual pain and discomfort and been 
so disabled as to greatly interfere with his ability to work 
and to pursue the usual and normal recreations and activi¬ 
ties to which he was theretofore accustomed, and the plain- 
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tiff has been caused to undergo extended medical treatment 
and will in the future be compelled to do so, and has incur¬ 
red and must incur in the future extended obligation for 
such medical attendance and treatments, all to the damage 
and loss to the plaintiff the sum of Twenty Five Thousand 
Dollars ($25,000.00). j 

WHEREFORE, the plaintiff sues the defendant and 
claims damages in the sum of Twenty Five Thousand Jjol- 
lars ($25,000.00) besides costs. 

WELCH, DAILY & WELCH; 
Bv H. M. WELCH I 

* i 

i 

i 

i 

6 Pleas 

Filed June 6-1938 j 

l 

* * # j 

! 

1. Comes now Young Men’s Shop, a corporation, de¬ 
fendant in the above-entitled cause, by its attorneys, arid, 
for plea to the declaration in said cause filed, denies the 
allegations of duty contained in said declaration, denies 
that it negligently constructed or maintained said rear 
doorway or entrance or the steps leading from the street 
level to the floor level of said store in a dangerous or unsafe 
condition; denies that there was an unusually narrow or 
shallow step tread immediately inside the doorway of said 
entrance; denies that said step tread was incapable of 
supporting the entire foot of an adult person, and denies 
that it was so shallow or narrow as to offer substantially no 
support to a person stepping through said doorway and 
entering said store and premises; the said defendant denies 
that it, its servants, agents or employees erected or piled, 
or caused to be erected or piled, merchandise, boxes, can¬ 
tons or packages in said areaway in such a manner as to cut 
off from or block out the light that might be expected tio 
illuminate or normally would help to illuminate said eif- 
trance or doorway; the said defendant denies that it;, 
through its agents, servants or employees, negligently ojr 
carelessly failed to cause to be lighted or illuminated in a 
safe or proper manner any portion of said store, entrance 
or steps; said defendant denies that it carelessly or neglii- 
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gently maintained said balcony at the rear of said store, 
and denies that said balcony was in any respect a menace 
to a person entering through said doorway, or would cause 
a normal sized adult entering therein to strike or hit his 
head against said balcony; said defendant denies that the 
presence of said balcony served to or did constitute 
7 a condition distracting the attention of a person en¬ 
tering said premises from his footing and the condi¬ 
tion of the step therein immediately inside the door of said 
entrance. 

The said defendant has no knowledge or information 
sufficient to form a belief as to the allegation that at the 
time in said declaration mentioned the plaintiff desired to 
make purchases in said store; the said defendant denies 
that it was in any respect negiligent and denies that the 
plaintiff sustained any injuries as the result of any negli¬ 
gence on the part of the said defendant; said defendant 
says that said entrance and the steps leading thereto were 
properly constructed and sufficiently lighted. 

2. And, for further plea to said declaration, the said de¬ 
fendant says that such injuries as the plaintiff sustained, 
were sustained by him as the proximate result of his own 
negligence in proceeding into said store without due regard 
for his own safety. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


8 Joinder of Issue 

Filed June 8-1938 
* # # 

Comes now the plaintiff, Lloyd Odend’hal, through his 
attorneys, Welch, Daily & Welch, and joins issue on the 
Plea of the defendant. 

WELCH, DAILY & WELCH 

Bv: H M WELCH 
* 

Attorneys for Plaintiff 
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Verdict and Judgment 
Filed January 19 1940 


This cause having come on for hearing on the 17 dayj of 
January, 1940, before the Court and a jury of good ijmd 
lawful persons of this district, to wit: 


Milton R Baker 
Wilbur J Gates 
Luther C Bierack 
George W Johnson 
Vincent Mabey 
Murrah N Lamb 


Mrs. Pauline M. Havden 
Frank J Keller 
William R Curtis 
Mrs Lillian C Heaney 
Bernard M Fairall 
John J Conncllv Jr 


who, after having been dulv sworn to well and truly try the 
issues between Lloyd Odend’hal, plaintiff and Young Meji’s 
Shop a eorpn, defendant, and after this cause is heard ajnd 
given to the jury in charge, they upon their oath say this 
19” dav of January, 1940, that thev find the issues afore- 
said in favor of the plaintiff and that the money payable:to 
him by the defendant by reason of the premises is the sijim 
of Two thousand Dollars 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of Two thousand Dollars to¬ 
gether with costs. 

CHARLES E. STEWART, 
Clerk , 

By C B Coffin 
Assistant Clerk 

Bv direction of Justice Adkins 
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Motion to Set Aside Verdict and Judgment , 
and to Enter Judgment for Defendant. 

Filed January 19 1940 


The defendant moves the Court to set aside the verdict 
entered in the above-entitled action on January 19, 1940, 
and the judgment entered thereon, and to enter judgment 
in accordance with its motion for a directed verdict, and fpr 
grounds therefor states as follows: I 
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The motion for a directed verdict should have been 
granted because: 

(a) There was no evidence of negligence on the part of 
the defendant. 

(b) There was no evidence of any casual connection be¬ 
tween any negligence on the part of the defendant and the 
accident to the plaintiff. 

(c) The evidence in the case showed conclusively that 
the injuries sustained by the plaintiff were the proximate 
result of his own negligence. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


11 Order Overruling Motion to Set Aside Verdict 
and Judgment and to Enter Judgment for 
Defendant 

Filed February 16 1940 
# # # 

Upon consideration of the Motion of Defendant to set 
aside verdict and judgment and to enter judgment for 
defendant, filed herein, it is by the Court, this 16th. day of 
February, 1940: 

ORDERED, That the Motion To Set Aside Verdict and 
Judgment and to Enter Judgment for Defendant, be over¬ 
ruled. 

JESSE C ADKINS 
Justice 

Consented to as to form: 

LAWRENCE KOENIGSBERGER 
Attorney for Defendant. 


12 Notice of Appeal. 

Filed February 21 1940 
* * # 

Notice is hereby given that Young Men’s Shop, de¬ 
fendant above named, hereby appeals to the United States 
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Court of Appeals for the District of Columbia from the 
final judgment entered in this action on January 19, 19|40. 

SIMON, KOENIGSBERGER & YOKING 
LAWRENCE KOENIGSBERGER 
Attorneys for Appellant. j 

- i 

Memorandum 

February 23-1940. I 

i 

l 

Supersedeas Bond ($2500.00) on appeal approved land 
filed. 

I 

_ i 

i 

13 Proceedings at Trial 

Filed Mar. 19, 1940 I 

# # * 

Washington, D. C. 
January 17, 1940. j 

Hearing in the above-entitled cause was begun before Mr. 

Justice Adkins and a jury. 

Appearances: j 

H. Mason Welch, Esq., and G. I. Oxenburg, Esq., forithe 
plaintiff 

Morris Simon, Esq., and Lawrence Koenigs be r^er, 
Esq., for the defendant j 

j 

Proceedings j 

Lloyd Odend’hal, the plaintiff, was produced as a witness 
in his own behalf and testified as follows: 

Direct Examination 

By Mr. Welch: 

Q. You are the plaintiff in this case? A. Yes, sir, I aim. 
Q. Mr. Odend’hal, where are you employed? A. I &m 
employed in the Bureau of Internal Revenue. 

Q. In what division? A. Estate Tax. j 


i 
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14 Q. How long have you been employed there? A. 
I have been employed there since about 1920 or 1921. 

Q. Where was your home, orginally? A. Baltimore, 
Maryland. 

Q. When did you come to the District of Columbia? A. 
I came to the District at the close of the World War, about 
1920. 

Q. You are a member of the Bar of the State of Mary¬ 
land ? A. I am. 

Q. Did vou practice law there before vou came here? A. 
I did. 

Q. Where? A. In Baltimore City. 

Q. Now, reference has been made to your condition—we 
might refer to it as a crippled condition. How long had 
that existed prior to December, 1936 ? A. There are differ¬ 
ent conditions, the conditions of my feet and hands. 

Mv rheumatic condition of mv hands orginated when I 
was 14 years old. My feet have always been abnormal, not 
to the extent that thev are now, but I was born that wav. 

Q. But in all of your life, up to this time, you have gotten 
along with the same condition so far as your feet are con¬ 
cerned, practically, as they are in today? A. Oh, yes. 

Q. Now, with respect to the condition which caused the 
deformity of your hands, was that diagnosed as a definite 
condition? A. It has been diagnosed as arthritis. 

Q. Any type? A. Deformans. 

Q. Will you state what your general condition was out¬ 
side of the apparent deformities, prior to December, 1936? 
A. Well, it was good to the extent that T could continue my 
employment, and could engage in exercises, such as 

15 driving an automobile, walking reasonable distances 
without any pain or discomfort. 

Q. Other than abnormality of gait, was there anything 
about walking that was distressing or otherwise? A. No, 
sir. 

Q. Coming to the 19th of December, before going to the 
Young Men’s Shop, where had you been? A. I had been to 
Olmstead’s Grill on G Street. 

Q. Who was with you, if anybody? A. Miss Evelyn 
Denny. 

Q. Without stating what, if anything, is wrong with Miss 
Denny, is she able to come to court. A. No, she is not. 
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Q. What time of day was it when you went to the Ycjung 
Men’s Shop on the 19th? A. About 2 in the afternoon. 

Q. For what purpose did you go there ? A. I went there 
to purchase some Christinas presents. 

Q. What was the condition of the weather at the timejyou 
approached the Young Men’s Shop? A. It was raining. 

Q. As to the entrance, which way did you approach! the 
shop? A. As you leave the Olmstead Grill, you turn right 
and go about probably 100 feet, and there is a parking place, 
and you turn right and there is the rear of the Young Mgn’s 
Shop facing you. 

Q. That is an alley, is it, between G and F Streets? j A. 
There is an alley and a parking space on the side of jthe 
alley. It is open there, where Myers’ Shop is, and jthe 
Young Men’s Shop. They have a sign— 

Q. Describe the doorway or the entrance to the Young 
Men’s Shop that you approached and through which you 
were about to enter on that occasion. A. There is a slight 
rise to the door; no step. 

16 Mr. Simon: I did not hear him. 

The Witness: There is a slight rise, just a slight 
elevation. There was no step up to the door. That door Vas 
fairly large and fairly heavy. There is a glass pane in jthe 
upper half of the door; that was covered by an iron screen, 
of a scroll kind of an effect, probably about one-quarteij of 
an inch iron. A latch on the door was at the right side. 
The door opened inwardly into the store. 

Q. On that occasion, will you describe what you did! as 
you arrived at the door? 

First, what if anvthing did vou observe to the side of| or 
above the door? A. I observed the sign, “Young Mejn’s 
Shop.” That is how I was able to identify it. j 

Q. What did you do as you arrived there? A. As I Ar¬ 
rived, I opened the latch with my right hand, and pushed 
the door inwardly into the store. I advanced, and as iny 
left foot was about to follow, I saw this black balcony effect 
right ahead, and my natural inclination was to observe tljat. 
It was right on a level with the eye, and my tendency \yas 
to duck, to get from under it. 

Shall I proceed? 

Q. Yes, sir. A. My right heel struck the ledge that was 
on the level of the street or the alley and projected in- 
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wardly only a very short distance beyond the door. It did 
not sustain your foot, and naturally I was thrown forward. 

Q. As you were thrown, what happened to you? Where 
did you stop? A. As I was thrown forward, I landed on 
the floor of the Young Men’s Shop. 

Q. In what position did you land ? A. I landed on my 
right hip, the back, and the sacroiliac region. 

Q. What happened to you? A. I twisted my neck 
17 when I fell. The natural inclination is not to fall to 
your face, I may remark, and I tried to save my 
head. I twisted my neck and gave it a violent twist, and I 
was helped off the floor by one of the employees of the 
store. 

Q. You haven’t answered my question. What happened 
to you ? A. Oh, I was injured. I suffered severe injuries. 
I felt as though my neck was broken, and the injury to my 
lower back and right hip and my neck. 

Q. Did there come a time when some one came to you? 
A. Yes. As I said, one of the employees—I understand it 
was Mr. Ferguson, came to help me to arise from the floor. 

Q. Now, did you remain there some time, some little time 
after that ? A. I discussed the fall with him. Do you wish 
me to repeat what was said? 

Q. Was it right there at the scene, in the conversation 
with him? A. Yes, He gave me a chair or a box or some¬ 
thing. There were boxes and things around there. 

Q. What was your conversation with him at the time? 
A. He asked me if I was hurt, and I told him that I was, 
and I described that I had fallen, and I told him it was a 
terrible situation. 

Q. Now, following your conversation in the period that 
you remained there, where did you go from there, from that 
point? A. I went to the tie counter. 

Q. All right. Now, will you describe to the jury, as best 
you can recall, the conditions surrounding and immediately 
near that entrace at which you had fallen. A. The first im¬ 
pression I got when I opened the door was that it was dimly 
lighted, the store was dimly lighted, and what light was 
present was reflected from the front of the store. The 
balcony was in the way; it was painted black, and there 
was a dismal appearance, as though the light was insuffi¬ 
cient. 
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18 Q. About lio\v far from the doorway itself was this 
balcony door? A. It impressed me as being threje or 

four feet from the entrance to the door. ! 

Q. And with respect to the floor area between the main 
part of the floor and the wall where the doorway existed, 
what if anything did vou observe? A. Thev had an iiron 
staircase that was running parallel with the alley, up tojthe 
balcony, so that the people could come from the store floor 
up to the balcony. There was a balcony that was the I ob¬ 
struction that I noticed when I went in there, and that I told 
you was painted black. i 

Q. "Wliat if anything- did you observe with respect to the 
location of merchandise, and so forth, in that vicinity ? |A. 
It appears as though there was no merchandise directly 
between the entrance to the store and the main part of the 
store beyond that balcony, but there was merchandise i on 
both sides of the entrance to the store, and not very far 
from the windows. ! 

Q. Describe what you refer to as merchandise ? A. Wfell, 
boxes—I don’t know whether wooden or cardboard, jor 
corrugated, but they were boxes. ! 

Q. Can you describe to the jury, so that they will under¬ 
stand, about how high from the floor this merchandise 
existed, and the general area that it occupied ? A. It ijn- 
pressed me that it was up very high, probably as high a* 
vour head. 

Q. Now, will you describe what, if any, light you ob¬ 
served after you picked yourself up from the floor, or aftjer 
you got up from the floor? "What if any light was there 
there in the ceiling, at or near that doorway that day? A. 
The lighting that I observed was in the front of the store.j 
Q. Have you told us all of the lighting that you observed 
there that day? A. Yes, that is all the lighting I observed. 

Q. After you went to the tie counter, what hap- 

19 pened? A. I looked at a few ties, and I was suffer¬ 
ing very intently—my neck was bothering me, and 

the woman who waited on me, I told her that I had fallen 
and gotten hurt and that I could not buy any ties, that jl 
was not feeling well enough to do it, and I left there, jl 
think I did tell her that I would come later, and I excused 
mvself because of the accident, and 1 left the store with- 
out purchasing. 
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Q. What day of the week was that, if you recall? A. 
Saturday. 

Cross Examination 
By Mr. Simon: 

Q. I understood you to say that you had rheumatism in 
vour hands, since vou were 14 vears old? A. Yes. 

Q. And also that you had abnormal feet? A. Yes. 

Q. And you also said, according to the transcript, that 

thev were not as bad as thev are now. Thcv had been con- 

* * * 

stantly progressing right before this accident; is that 
right? A. Well, they had been progressing until I got 
rid of arthritis. 

Q. And when was that, sir? A. The arthritis disap¬ 
peared when I was at Camp Meade. 

Q. It has not progressed any since 1918? A. Oh, as far 
as the deformity is concerned, there has been no change 
since 1918, or before 1918, except this phlebitis. 

Q. Where was your place in the Government, where you 
worked, located? A. On Twelfth Street, below Pennsyl¬ 
vania Avenue. 

Q. Twelfth Street, south of Pennsylvania Avenue? A. 
Yes. 

Q. On the day of this accident, did you intend to go back 
to the office? A. On Saturday? 

20 Q. Yes. A. Not Saturday afternoon—we have a 
holiday. 

Q. And you were having lunch, I understand, with Miss 
Denny, at Olmstead’s? A. Yes, that is right. 

Q. And when you walked out, you turned to the right, 
to that alley, and that alley directly faced the Young Men’s 
Shop—that is what I understood you to say. A. There is 
an allev that runs at right angles with G street. 

Q. Yes. A. And on that side of the alley there is a park¬ 
ing lot. 

Q. Yes. A. And it is hard to distinguish this alley from 
the parking lot, but this open space, you might say, is right 
in front of you, on the rear of the Young Men’s Shop. 

Q. After the accident, when did you next go back to the 
Young Men’s Shop? A. As soon as I came back from 
New London. 
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Q. Did you go in the back way ? A. I went over j and 
examined the place. 

Q. You went over and examined the place? A. Ye$. 

Q. And you went in the back way ? A. Yes. 

Q. At this particular time ? A. When I came back, yes. 

Q. And you went back and looked at the rear? A. Yes. 

Q. Are you sure of that ? A. Absolutely. 

Q. When did you next examine it? A. About a couple 
of weeks ago. 

*- i 

Q. Did you find the condition, a couple of weeks 
21 ago, different than when you went in? A. Oh,jyes. 

Q. I understood you to say that the doorway is 
on the level with the alley—By the way, this is the first time 
you were ever in the Young- Men’s Shop, is that right?; A. 
The first time I had ever gone in the the rear. I had been 
dealing there quite a lot. 

Q. Did you have an account there? A. Yes, and I con¬ 
tinue to have one. 

Q. But this is the first time you ever went into! the 
Young Men’s Shop from the rear entrance? A. Yes, sir. 

Q. 1 understood you to say yesterday that you walked 
in on the level with the allev? A. There is a slight tlif- 
ference. 

Q. Is it true that there was a concrete step out in the 
alley ? 

The Court: Is that a step-up? 

By Mr. Simon: 

Q. A step-up—Is it true that you had to step up to iget 
into the door? A. That is news to me—not to my recol¬ 
lection. 

Q. And you went back, probably after a year— A. jOh, 
no. I went back just as soon as I got off the train,j in 
Washington. 

Q. Was there an iron grating in front of the place? j A. 
My impression is that there was, yes. 

Q. You saw the grating, did you? A. I do not recollect 
that, but my impression is that it is there now. 

Q. I would like to know if there was a grating there then. 
A. I do not know. 

Q. Do you deny that there is any step there ? A. 1| do 
not know that there is. 


i 
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Q. Please tell the Court and jury if, as you went 

22 into the store, the door sill was raised like that 
(indicating on blackboard), and then there was a 

matter of two steps down, inside? A. There are two steps, 
but you have that (indicating on blackboard) drawn in¬ 
accurately. It should be much deeper and much shorter. 
The first tread is awfully short. 

Q. The first tread was awfully short at that time? A. 
Yes it was. It is better now. 

Q. Is that satisfactory (indicating blackboard)? A. Xo, 
it was much shorter. 

Q. About an inch? A. Well, yes. But if that is according 
to scale, that would be too level. 

Q. I am not drawing it to scale. 

Mr. Welch: You are showing the floor level inside, even 
with the alley level. 

Mr. Simon : I am talking about the sill of the door. His 
testimony yesterday, as I remember it, was to the effect 
that the sill of the door was on the level with the alley. 

The Court: Slightly elevated, he said. 

Bv Mr. Simon: 

Q. Do you know what that is (indicating on blackboard) ? 
A. Yes, a piece of wood there that would go across. That 
is, as you walk up to the door, you will have to go up an 
elevation to get to the door, but not up a step. 

Q. You are definite as to the fact that you did not have 
to go up a step in order to get into the doorway of the 
Young Men’s Shop at that time? A. Yes. 

Q. Do you remember the piece of concrete that you 
walked on, first, which looked like it might be a step? A. 
Outside of the door ? 

Q. Yes, outside of the door. A. I would not recall 
whether it was concrete or cement or what. 

23 Q. Well, call it cement, then. That here (indicat¬ 
ing) was the concrete, or cement, as you said, and 

this double line here means the door and sill, in this space 
here, which was wood, and then this was the wooden step 
on the same level with it? A. It was a wooden step, and 
was worn from use. 

Q. Is that the way it looked (indicating on blackboard) ? 
A. You have just one step there. 
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Q. No, it is just a flat top? A. Would you mind showing 
where the door is? j 

Q. The door abutted over against this wall (indicating). 
A. This (indicating) is the top— 

Q. It is the top or piece of concrete this wall (indicating). 
A. This (indicating) is the top— 

Q. It is the top or piece of concrete that you spoke about ? 


A. Yes. 


Q. Then, this little piece of wood, probably two or jthree 
or four inches, possibly it is a strip of wood, right there, 
which the door probably abutted up against? A. Yes, and 
then there is another step. j 

Q. Then, there is a drop down here? A. Yes, about nine 
or ten inches. 

Q. I don’t know—I have not measured it. Then, jthere 
is another drop down here (indicating). Is that about 
right ? A. I think so, yes. 

Q. And this (indicating) is all flat, on the level of the 
eye? A. Yes. You mean up in there (indicating)? 

Q. Yes, to keep rain from going in the door, and so forth. 
A. I think that was where it was done. 

Q. And from this point here (indicating), to this point 
here (indicating), was all level with the eye, excepting this 
little rise here (indicating) ? A. I should say so. 

Q. You usually use a cane to walk and did before 
24 the accident, did you not? A. Yes sir. 

Q. You had the cane with you yesterday? A. !Yes, 
and I have it now. 

Q. That was the same condition before the accident? A. 


Yes. 


Q. Was it raining very hard on this particular day ?j A. 
It was. 

Q. Were you moving rather rapidly as you came thrbugh 
the alley approaching this door? A. Well, I cannot move 
rapidly, sir. 

Q. You could never, before the accident, move rapjidlv, 
could vou? A. No. 

Q. Your movements were always slow before thej ac¬ 
cident, were thev? A. Yes. 

Q. And they were always slow in sitting down; you I had 
to get yourself in a regular position, and let yourself down 


i 


i 


l 
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easy’ A. Oh, I could sit down fast enough, and could get 
up fairly fast. 

Q. You could not get up very fast, could you? A. Well, 
I never compared it with other people, but I assumed it 
was all right. 

Q. Now, when you fell, you started to get up by yourself, 
did vou not, when Mr. Ferguson came over to von and Mr. 
Watson? A. I do not recall Mr. Watson, but Mr. Ferguson 
helped me up. , 

Q. And you were up on one knee when he got there, is 
that true? A. I had not gotten up at all, when he came 
over. I was still on the floor. 

Q. I understood you to say that they sat you down on a 
box or chair ? A. Mr. Gross gave me something to sit on. 

Q. Was that in the rear of the store? A. Right about 
where I fell. 

Q. How long did you remain there, if you remem- 
25 her? A. Oh, I do not suppose it was over five minutes. 

Q. A very short time? A. Yes. 

Q. And then you got up and walked forward in the store, 
to look at some ties? A. Yes, that is near the rear and to 
the right-hand side. 

Q. Do you recall December 29th, coming to the office of 
Simon, Koenigsberger & Young, and there talking with 
Mr. Reis ? A. Yes, sir. 

Q. Did you tell Mr. Reis that you proceeded that day, 
from Olmsted Grill, because it was the shortest way, and if 
was raining very hard ? A. Yes. 

Q. You told Mr. Reis that when you pushed the door 
open, you were of the opinion that there was a sort of land¬ 
ing or platform inside of the door? A. I told him I 
stepped— 

Q. (Interposing). No. Just answer me whether you 
told him that, or not. A. I don’t recall. 

Q. Did you tell him you stepped on a landing or platform 
inside of the door? A. Most likely I did. That is what I 
stepped on. 

Q. Which hand do you carry your cane in, Mr. Odend’hal ? 
A. The right hand. 

Q. And I understood you say yesterday that you opened 
the latch of the door with your right hand? A. Yes. 
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Q. With the cane in it? A. No, over my arm (indicat- 

mg). 

The Court: Was that what you ordinarily call a latch, 
or what? j 

Mr. Simon: It was a latch, your Honor. 

The Witness: It springs out—you just push it dojvn. 

26 Charles Tilghman Kemmerer was produced fis a 
witness on behalf of the plaintiff and testiliedl as 
follows: 


Direct Examination 
By Mr. Welch: 

Q. Mr. Kemmerer, please state your full name. A. Char¬ 
les Tilghman Kemmerer. 

Q. You are acquainted with Mr. Lloyd Odend’hal?j A. 
Yes, sir. 

Q. Did you have occasion, in the latter part of December, 
1936, to go with Mr. Odend’hal to the rear entrance of! the 
Young Men’s Shop? A. Yes. 

Q. Can you tell us about when it was? A. Well, it Was 
either the day he came back to the office and he told mje of 
his injury, or it was a day or two later when he tookj me 
around to show me the condition of the place. 

Q. Did you observe it? A. I did. 

Q. As best you can from your recollection, will you de¬ 
scribe what your observations were at that time? A. Well, 
we went in from the rear—he opened the door, and tjhen 
there was a step down, a very narrow step, and a second 
step that would take you on to the floor. 

Q. Just tell us with respect to the steps about how liigh 
was the riser? A. I cannot tell you in inches. I know it was 
higher than the step, the intermediate step, and compared 
to that step down was long. ; 

Q. Take the top step which is at the door level, and jthe 
second step before you reach the floor level, as to the depth 
of those two steps, can you give us a comparison? A. 
Well, beyond the door there was just a little extending in, 
and then it went down and then there was a tread. 

The Court: How wide was the first one? 

27 The Witness: Oh, I don’t know—an inch or two 
inches. 

I would not say. 


I 

! 
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By Mr. Welch: 

Q. Can you, Mr. Kemmerer, give us an estimate, and give 
us a comparison of the step tread, at the door level, and 
give us the width of the next step tread? A. Oh, I would 
say that the next step tread was about three or four times 
as big as the first one. 

Q. Did you observe at that time what lighting fixtures, if 
any, there were in the store area, immediately near and 
concerning this back entrance? A. There was some sort of 
a light near there. 

Tile Court: What time of dav was it you went there? 

The Witness: In the evening. It was after office. We 
went from the office up there. 

The Court: Do you mean it was after dark? 

The Witness: It was dusk. 

By Mr. Welch: 

Q. When you approached the rear door to go in the store, 
did vou make anv observations? A. I don’t remember so 
very clearly about that because I was thinking about what 
would be the effect upon a person opening the door and 
stepping in. 

Q. Did vou go to the rear door from the outside? A. I 
did. 

Q. What, if anything, did you observe, at or near the 
door on the outside, with reference to signs or placards, if 
any? A. Well, there was a sign saying “entrance”, or 
something of the sort, indicating that it was the door into 
the Young Men’s Shop, but I don’t believe I remember what 
was on the sign. 

Q. Do you remember where the sign was, indicating that 
it was the Young Men’s Shop? A. I think it was on the 
wall on tlie right-hand side. 

28 Q. Do you remember what the character of the 
door itself was, what kind of a door it was? A. 
Well, it was a somewhat heavy outside door—if that is the 
question. It was not a partition door. It was a regular 
outside door. 

Q. As the door opened and one stepped inward, did you 
make any observations overhead as well as underfoot? A. 
Well, there was a sort of mezzanine floor there, where the 
cashier was, and there was a stairway leading up to that. 
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Q. As you came in through the doorway, could you| see 
this mezzanine? A. If you would look up, over to the jside, 
you would know there was a mezzanine there. 

Q. Do you remember the color, if it was painted? A.; No, 


sir. 


Cross Examination 
Bv Mr. Simon: 


the 

was 


the 


m 


Q. I understood vou to say that, a dav or two after! 
accident, Mr. Odend’hal came back to work? A. It 
after the holiday that he came back and it was not imme¬ 
diately a day or two afterward. It was longer than tjiat. 

Q. And on that evening, which was the same evening that 
he first came back, vou went with him to the Young Men’s 
Shop to make this inspection? A. It was either that or 
verv shortly afterwards. 

Q. You mean a day or two in between? A. Yes. 

Q. So, it would have been in the latter part of 1936 or 
early part of 1937? A. Yes. 

Q. How did you go into the F Street store; did you gp i 
from F Street? A. No, sir—from the back. 

29 Q. Can you tell us whether or not you went in 
through the main entrance? A. I got in the back, jbut 
how I went in, 1 don’t remember. I remember being injthe 
back of the building and going through that door and look¬ 
ing around. 

° # i 

Q. And that is when you saw the sign “Young Mejn’s 
Shop”—let us see if I can refresh your recollection; that 
sign was all across the building in the back, was it not— 
it was not at the right-hand side of the door as you go in? 
A. I cannot remember the details, no, sir. 

Q. Did you make any note of what you found there? 'A. 
No, sir. 

(,). Did vou go out in the allev at anv time? A. I thihk, 
after going in there and looking around I went out in the 
allev. 

• i 

Q. Do you remember a grating that was on the ground, on 
tlie level of the alley, or what we term the floor of the alley, 
as you stepped up? 

The Court: You mean the iron grating? 

Mr. Simon: Yes, sir. 


I 
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By Mr. Simon: 

Q. Do you recall that, sir? A. No, sir. 

Q. Do you recall the concrete step that you walked up to 
get into the store, before you reached the door? A. I do 
not. 

Q. Now, we will come to another picture; do you recall 
that that step was on the same level with this smaller step 
that you referred to? 

The Court: That was, inside? 

Mr. Simon: That was inside. 

The Witness: Yes, where I was standing on the outside 
would be on the same level, I think, as that projection on 
the inside. 

30 By Mr. Simon: 

Q. Yes, there was a concrete or cement step there, was 
there not; do you remember that? A. I am sorry, I do not. 
Whether it came up to that sill, or up to the step, I don’t 
remember. What I was paying attention to was when T 
got hold of the door and opened it. 

Q. You did not pay any attention to the outside place 
until you got hold of the door and opened it? A. No, sir. 

Q. Will you please describe that place? A. I could not 
describe it in detail. I was thinking about what would 
confront a man coming in that door. 

Q. Could you see through that door? A. No, sir. 

Q. It was a solid, panel door? A. Well, it did not have a 
clear light; it might have been frosted. 

Q. And this was December or January, when it was cold, 
and you would not leave the door open; now, when the door 
was closed, could you see the light through that door? A. 
I am sorry, I don’t remember. 

Q. Do you remember an iron grill work in the door? A. 
No, sir. 

Q. Do you remember that the door had a knob or handle 
that you had to turn to get in? A. No; I was— 

Q. (Interposing) Or did it have a latch with a handle 
that you would push down to get in? A. I would not re¬ 
in ember. 

Q. You did not pay much attention to any of these things, 
did you, Mr. Kemmerer? A. Not to the preliminary de¬ 
tails, because what I wanted to see was after you got the 
door open. It was light enough to see the details. 
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31 Q. Did you practice law a considerable time in; your 

own State, Mr. Kemmerer? A. For a short timej. 

Q. Did you handle any negligence cases? A. No, sir. 

Q. I think the Court suggested that you might describe the 
lighting fixtures: can you describe it now? A. As nehr as 
I can remember at this date, it was in the ceiling oif the 
mezzanine, and without a light. I 

Q. You recall there was a light with a shade over it|? A. 
Yes. 

Q. And it was just in front of the door as you walkeid in? 
A. Yes, it was in front of the door. 

Q. Just as you walked in, and it was an unshielded light 
—do vou know what I mean bv that? A. Yes. 

Q. Just a bulb stuck in the ceiling of the mezzanine; Isn’t 
that true? A. I am not positive, but— 

Q. (Interposing) Does it impress you in that wavf A. 
Yes, now that vou mention it. 

Q. And, under the light in the mezzanine, there wap an¬ 
other light of the same character, practically six or eight 
feet away? A. Well, there were some things right opppsite 
that door, as you went in. 

Q. The steps are on the side, up to this balcony? A.|Yes. 

Q. And there was not anything on the right-hand side at 
all? A. Yes, I think there were coats hanging there, or 
something. 

Q. You had no difficulty in seeing the size of this step, as 
you went in? A. When I looked directly at it to see the 
size, T had no difficulty. 

Q. There was light enough for you to see that,! was 

32 there not? A. Yes, sir, when T looked directly at it. 

Mr. Simon: That is all. Thank you very much. 

Re-Direct Examination 

Bv Mr. Welch: j 

* 

Q. Did you have to look down directly at it in order to 
see it. under the lighting conditions that existed there at 
that time? A. Yes. 

Mr. Welch: That is all. 

Re-Cross Examination 

i 

Bv Mr. Simon: 

» 

Q. Don’t you have to look down at anything, directly, to 
see whether it is light, or not? A. Well, an ordinary step 
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you would see out of the corner of your eye, as the expres¬ 
sion is: that is, in walking downstairs, you do not look at 
each step. 

Mr. Welch: If the Court please, it has been agreed be¬ 
tween counsel that these pictures which have been taken 
show the condition of the steps and the entrance and the 
doorway. 

The Court: At the time of the accident? 

Mr. Welch: At the time of the accident, yes. 

The Court: May I see them? 

(The pictures in question were handed to the Court.) 

The Court: All right, there is no objection to the photo¬ 
graphs, I take it. 

Proceed. 

Mr. Simon: The photographs were taken on June 2,1938? 

Mr. Welch: Yes. 

The Court: All right, show them to the jury. 

ATr. Welch: That is plaintiff’s case, your Honor. 

Mr. Koenigsberger: If the Court please: The defen¬ 
dant moves the Court to direct the jury to return a verdict 
for defendant on the following grounds: 

33 1. That there is no evidence of negligence on the 

part of defendant. 

2. That there is no evidence of any negligence on the part 
of defendant causing the accident. 

3. That the evidence shows that, as a matter of law, the 
plaintiff is guilty of contributory negligence. 

The Cout: Before recess, Mr. Koenigsberger was good 
enough to let me see this memorandum he had prepared, 
and I understand that he takes the position that the plain¬ 
tiff was not an invitee but was only a licensee. 

Mr. Koenigsberger: Yes. 

The Court: I think there is sufficient evidence to make 
the ruling on that question, that he was an invitee there. 
And if he was I think there is evidence from which a man 
may reasonably say that the place was dangerous or that 
the condition of the place showed negligence on the part of 
the defendant. As to the question of contributory negli¬ 
gence, I do not think it is plain enough in this case, as a mat¬ 
ter of law. I made some examination, last night, of the 
question, and so at the moment I do not think I shall grant 
the motion. It may be renewed later, if you wish. 
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Mr. Koenigsberger: I am prepared to argue it at great 
length, if you wish. 

The Court: Well, I think it would be better to wait and 
fight it out. Of course, you have your exception to the 
ruling. 

Mr. Welch: I am willing to stipulate that the diagram or 
map which Mr. Simon is attaching to the blackboard |truly 
depicts the measurements and conditions as the draftsman 
found them on the day he made the drawing. 

The Court: Which is June 2, 1938? 

Mr. Welch: June 2, 1938, ves. 

The Court: And is the same as the day the photographs 
were made? 

Mr. Welch: Yes. 

34 The Court: Ts there any objection to the introduc¬ 
tion of the plat in evidence? 

Mr. Welch: No, sir. 

The Court: Very well, designate it as Defendant’s Ex¬ 
hibit No. 2. 

i 

(Thereupon, the plat referred to was received in evidjence 
and marked “Defendant’s Exhibit No. 2.”) 

William D. Watson was produced as a witness on behalf 
of the 'Vfendant, was examined and testified as follows: 

i 

Direct Examination 
By Mr. Simon: 

Q. You are William D. Watson? A. Yes, sir. 

Q. Where do you live? A. 5112 Connecticut Avenue, 
Apartment No. 101. 

Q. By whom are you employed at this time? A. ;The 
Young Men’s Shop. 

Q. How long have you been in their employ? A. four 
years. j 

Q. And how are you employed there? A. I am employed 
as manager of the Young Men’s Shop. 

Q. Were you employed at that place on December^ 19, 
1936, when Mr. Odend’hal, in coming through the door, was 
injured—fell ? A. Yes, sir, I was. 

Q. T show you here a map, Mr. Watson, of the back por¬ 
tion of the store as it existed at that time—there have been 
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considerable changes since then, have there not, sir? A. 
Yes. 

Q. This is the back door entrance—where were you at the 
time he fell, sir? A. I was at this desk (indicating). This 
was my desk in the corner (indicating), and I was seated at 
that desk. 

35 Q. And he fell somewhere over in this portion here 
(indicating), is that right? A. Yes, sir. 

Q. Was there or not a step outside? A. There was one 
step up outside. 

Q. Was that step on a level with the alley? A. No, sir. 

Q. How high up? A. I would say about nine or ten inches. 
Q. What have you to say with regard to light at the time 
he fell? A. I feei it was well lighted. 

Q. Don’t tell us that, but, what lights there were there. 
A. There was a large light over my desk. 

Q. Is this it (indicating) ? A. Yes, sir. 

Q. The electric light, opaque lights? A. Yes. 

Q. Any other lights? A. There were two lights there (in¬ 
dicating), and one over here that I am positive, were on. 

Q. Point them out. A. This (indicating) is over my desk, 
where I work. 

Q. Yes? A. These two lights were on, and these two (in¬ 
dicating) were on, and this one (indicating), I know, was 
on. There were two lights lit, T know. 

Q. Do you know what candlepower the lights were? A. 
No, I cannot answer that, but theye were of a strong candle- 
power, that is,—60,1 would judge. 

Q. The lights which were lit, we marked them, this one 
over your desk? A. There were two, one 60 and one 120. 
It was too light at 120, and we cut it down to 60. Of course, 
that was shaded, and the other was a frosted bulb. 

36 Q. And how many lights were here (indicating)? 
A. One. 

Q. One that you saw ? A. Yes, sir. 

Q. What have you to say as to whether or not this light 
from the fixture over vour desk threw anv light toward that 
entrance? A. It must have because it was a strong light and 
it was only about 8 feet. The light would shine some bit 
over there—ought to. 

Q. What have you to say as to the rest of the lighting in 
there; was it lighted? A. Yes, it was. 
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Q. At that time? A. Yes, sir. 

Q. Do you remember what time of day this was? j A. In 
the afternoon, after lunch, somewhere about three o’clock, 
I would say. 

Q. What have you to say about windows, were there any 
windows in the vicinity of that entrance ? A. There was a 
window back of me that had frosted glass. 

Q. And what about these others (indicating)? A. Those 
were with plain glass. 

Q. And what about the door, did that have a glass jin it? 
A. Yes, a plain glass. The door is still in there. 

Q. What about this (indicating)? A. That is another 
window. 

Q. What about this step you have to take to get in the 
back entrance? A. There was one step up. 

Q. And was there any metal there, that you recall, in 
front of the step? A. No; there is a grating outside. 

Q. That is what I mean. A. Yes. 

37 Q. I show you these pictures which have been in¬ 
troduced in evidence as Plaintiff’s Exhibit C ahd D, 
which are two photographs of the rear entrances of the 
store; do they show the rear portion of the store at tint* time 
that this accident ocurrod in December, 1936? A. Yes, I 
would say that is a perfect picture of the rear. 

Q. And the steps that you pointed to show there, and all? 
A. Yes, sir. 

Q. What is the color of the floor, and what was the color 
of the floor at that time? A. It is a light or brown, I guess 
you call it. 

Q. And what is the color of the step ? A. That is natural 
wood. 

Q. And I show you here a beading running across the 
doorway; about how wide was that, do you know? A. Ap¬ 
proximately three inches—from three to four inches.; 

Q. And did the door go over that or up against itA. 
That was used as a stop from the inside, and from the other 
side, it was beveled. 

Q. From the floor of the rear portion to the lower portion 
of the baleonv, do vou know how tall that was? A.-It is 
about six feet and ten inches—I am six feet tall, and I \Vould 
say it is about ten inches higher. 
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Q. Do you have any difficulty walking around under that 
balconv? A. None whatever. 

Q. Did you see Mr. Odend’hal fall? A. I saw him on his 
knee and possibly one elbow. It looked more of a stumble 
than a fall. At the noise, I was at my desk and I had turned 
this way, and that is the position I saw him in, on his knee. 

Q. Was there any structural change in this portion of the 
building that you know of, between the date of the accident, 
December, 1936, and the date these pictures were 
38 taken, June 2, 1938? A. There was no change until 
these pictures, as Exhibits C and D, were made, no. 

Cross-Examination 

By Mr. Welch: 

Q. What is the distance, please, sir, from the floor to the 
door sill, how high is it, or how high is the door sill above 
the floor? A. I think probably two treads. 

Q. How many inches or feet? A. Perhaps eighteen. 

Q. Eighteen inches, about? A. Yes, sir. 

The Court: You mean all together? 

The Witness: Two nine-inch treads there, I assume; that 
is a guess. 

The Court: lie is asking you for the exact facts. 

The Witness: I have never measured the steps. I just 
know there are two steps. 

By M r. Welch: 

Q. Can you tell us this: To one passing on the door sill, 
the floor of the mezzanine or balcony would be below his 
eye level, would it not ? 

The Court: Standing where? 

Mr. Welch: On the door sill. 

The Witness: The lower edge of my height was just 
about on an eye level, standing on the sill of the door—if 
that is what you mean. 

The Court: Will you please read that answer, Mr. Re¬ 
porter? 

(The answer referred to was read by the Reporter, as 
above recorded.) 

The Court: I don’t understand that. 
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Mr. Simon: If ho is coming into the place, as to the con¬ 
dition which it was in, if he were standing on the stone step 
or portion of the entrance and would look into the stdre, the 
lower portion of the balcony would be on a level with 
39 his eye. 

Standing here (indicating), the two steps of! it, the 
lower portion of it would be on a level with his eye, apd then 
when he went down, of course, it would be above him^ 

The Court: I thought he said the door was six feet ten 
inches high. 

The Witness: No—the balconv. 

The Court: From the floor? 

The Witness: Yes, from the lower floor. 

The Court: How high would the outer door be, how 
manv feet high is that door? 

The Witness: That was not high. It must have been 
an eight-foot door, that is, the door itself. 

The Court: Doesn’t the balcony come all the wav up 
above the door? j 

The Witness: No, that is back about three feet in.j 

Mr. Simon: I wonder if this picture would help (indi¬ 
cating)—That part has come out. 

The Court: Or, the sill, or ceiling of the balcony, then is 
somewhat below the top of the door? 

The Witness: Yes. 

Mr. Simon: Yes, and three or four feet in front of ijt. It 
comes out that much. 

The Court: Just enough to let the door move, is that it? 

Mr. Simon: I suppose so. It does not show in the pic¬ 
tures. 

The Court: Very well, proceed, gentlemen. 

Bv Mr. Welch: I 

* i 

i 

Q. As the diagram on the board indicates, is your desk 
at the west side of the store? A. Yes, sir. 

Q. And does that balcony extend all the way across from 
the east to the west side of the store? A. Yes, sir, the en¬ 
tire length of the store. 

Q. And how far forward does it extend with reference to 
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40 the blue partition line that is on there? A. You mean 
the entire width of the balcony? 

Mr. Simon: At this time. 

By Mr. Welch: 

Q. At that time, how far did the entire width of the bal¬ 
cony extend? A. That balcony is about eight feet across. 

Q. So that there will not be any mistake—at the time this 
accident happened, did the balcony extend all the way 
across from the east to the west side? A. There has been 
no change in the balcony itself—all the way across, and al¬ 
ways has been. 

Q. And do the stairs shown there still represent the posi¬ 
tion of the stairs that are located and erected up into the 
balcony? A. Yes, sir. 

Q. Have you at any time measured the height of the step 
risers from the floor leading to the rear door? A. No, sir. 

Q. Did you at any time measure the depth or width of the 
step treads? A. No. 

Mr. Simon: I think you will find them marked on the 
plat, Mr. Welch. 

I am not sure whether they are, or not. 

Bv Mr. Welch: 

V 

Q. This picture that I have in my hand looks directly out 
through the back door on to the alley ground, does it not. 
A. From the west angle, yes. 

Q. Where does it show any grating there, in front of the 
door? A. This iron grating is on the outside, and is still 
there. 

Q. Well, you are looking through that alleyway into the 
door, are you not? A. Yes. 

Q. Well, can you see anything indicating that tread, then? 
A. No, but you probably do not see the base of the alley for 
three or four feet back from the picture. 

Q. Do you remember exactly what time of day you 

41 observed that this accident had occurred? A. I 
would say it was between one and three o’clock. The 

definite time, T am not sure. 

Q. When did you check up to observe what lights were 
lighted? A. It is part of my office, and I had to keep 
them on. 
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Q. No.— please just consider my question: Whep did 
you check up to see just what lights were burning, alter the 
accident? A. Well, as part of my office, I had to keep the 
two lights over here (indicating), on, and this one (indi¬ 
cating) always remained on. 

Q. Then, I understand that you are telling us that the 
whole back of the store under the balcony was your office— 
Do you understand my question? Do I understand that you 
are telling the Court and jury that the whole back of the 
store under the balcony was your office? A. No, I would 
not say the whole back of the store. i 

Q. Does that black east and west and north and south lit¬ 
tle partition line in the west lower corner, where the blue 
area is, locate your desk ? A. Yes, sir. j 

Q. Did you have any filing cabinets there? A. No filing 
cabinets on this side. I had a filing cabinet extending even 
with that, (indicating). 

Q. Any others? A. And the chair here, and the chair here 
(indicating both places). 

Q. Was one of those chairs procured for Mr. Odend’hal 
to sit on after he was picked up, following the accident? 
A. No. i 

Q. Did von talk with Mr. Odend’hal after the accident? 
A. No. 

Q. You said you saw him on his knee? A. Yes. 

Q. You said he stumbled rather than fell. A. Yes, it |ap¬ 
peared as if he had stumbled. 

42 Q. Was the door still open when you saw him| on 
his knees? A. I don’t remember. j 

Q. Did you go over to see ? A. I had approached him, gnd 
another member of the firm had approached him already, 
and was handing him his cane. I 

Q. And what did you do? A. I returned to my desk. [ 

Q. At that time did you look to see whether one or more 
of the lights on the east side were lighted? A. I did not ire- 
check the lights, no, sir. j 

Q. Then, you do not pretend to tell the Court and jpry 
and me that at the time Mr. Odend’hal fell that those lights 
on the east side were lighted, do you? A. T know that those 
lights stayed on continually. j 
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Q. I know, but did you look at them just before or after 
Mr. Oden’hal fell? A. No, but I would say that if they were 
not, I would have noticed it. 

Q. Did you ever put those bulb lights in the sockets, your¬ 
self? A. No, sir. 

Q. Where is the switch to turn those lights on? A. It is 
with the light; it is a bulb switch. 

Q. You mean a bulb cord? A. Yes, sir. 

Q. Whose duty was it to see that those lights were 
lighted? A. The receiving clerk. 

Q. Where was he? A. When the accident happened he 
was in the basement. 

Q. When you got up from your desk, how far over toward 
the door did you get when you saw Mr. Odend’hal, before 
you turned around and went back? A. As I left my desk 
and approached Mr. Odend’hal and the other member of 
the firm, near here (indicating), the other member of 
43 the firm was handing Mr. Odend'hal his cane. I 
walked entirelv around as Mr. Odend’hal went on 
out, and returned to my desk. 

Q. Do I understand that Mr. Odend’hal went immediately 
out after the other gentleman handed him his cane? A. 
That, I would not know. He left that portion of the store, 
going towards the front. 

Q. Who was the other official to whom you refer? A. Mr. 
Ferguson. 

Q. When Mr. Odend’hal fell, did you hear any sound or 
any expostulation, or what was it that attracted your atten¬ 
tion? A. Naturally, I heard enough noise to turn away 
from the desk. I had a customer at the time, and pushed 
away and excused myself, and saw another employee ap¬ 
proaching, and I hesitated just long enough to say, “Par¬ 
don me,” and went over there. 

Q. Then how long did you remain over there with Mr. 
Ferguson? A. It was one or two moments. 

Q. Did you hear any conversation between Mr. Ferguson 
and Mr. Odendhal ? A. There was no conversation. 

Q. Did you hear any? A. No, sir. 

Q. When you walked over to where Mr. Ferguson and 
Mr. Odend’hal were, was the rear door open or closed? A. 
That, I could not answer. 
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Q. Do you remember whether it was raining at that; time 
or not? A. It was a rainv dav, and I know that he did not 
have an umbrella, but 1 don’t think he was wet. 

Q. When you came over to where the two gentlemen tvere, 
did you ask what had happened? A. No, I knew what had 
happened— no, I did not ask. 

44 Re-Direct Examination I 

By Mr. Simon: 

i 

Q. When you spoke of the member of the firm, you mjeant 
an associate employee? A. Yes. 

Q. And is his name Ferguson? A. Yes. 

i 

Lloyd Odend’hal, the plaintiff herein, was recalled as a 
witness in his own behalf, and testified further as follows: 

Direct Examination ! 


By Mr. Welch: 


Q. Mr. Odend’hal, have you see this map (indicating), 
before? A. At a distance. j 

Q. Had an opportunity to examine it at all, to see what 
it purports to be? A. No, sir. 

Q. I will undertake to try to explain here the outline of it 
so that vou will be a little more familiar with it. Here are 


supposed to be the steps coming in from the rear (indicat¬ 
ing), and it is designated on here, and you can read those 
letters as “Stone Step.” This, as you will see, between the 
two black lines, is designated as “Wooden Step.” This (in¬ 
dicating) is a sort of orange color that is designated ai> a 
door, and then, from the first bottom line to this one (indi¬ 
cating), 1 presume this, Mr. Simon, is supposed to be the 


first step tread; is that so? j 

Mr. Simon: Yes, that is right, the first step inside, and 
not showing the riser but indicating the second step. 

Mr. Koenigsberger: Yes, the riser is not showing. 


By Mr. Welch: 

Q. Do you recognize these to be the steps up to the bal¬ 
cony (indicating) ? A. Yes, sir. ; 

Q. And this blue line in the foreground is a parti¬ 
tion between the rear of the store and the front dis- 

i 


45 
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play. This opening here, between the blue line and the dark 
line or what would be the west side of the store, is indicated 
“To front of store.” Here (indicating), the extreme west 
of the lower corner is outlined in dark lines, and is desig¬ 
nated as “Desk.” This blue area adjacent to it is labeled 
“Electric Lights in opaque glass,” indicating that it is 6.41 
feet above the floor— 

Mr. Simon: I think you mean translucent, don’t you? 

Bv Mr. Welch: 

Q. Let me ask you this: Do you recall that at the time of 
this accident, you sat in the chair here just below the steps 
(indicating) ? Now, while you were there, sitting in that 
chair, did you make some observations around in the rear 
part of the store there? A. I did. 

Q. By the way, right here directly in front of the steps— 
I do not know what distance— Mr. Simon, do you know 
how far these lights are supposed to be? 

Mr. Simon: Somewhere between five and six feet (meas¬ 
uring on diagram)— Is that correct, Mr. Welch ? 

Mr. Welch: Yes, between five and six feet. 

By Mr. Welch: 

Q. With respect to the steps, where was the chair or box, 
I believe you stated, where was it ? A. Not far from where 
I fell, probably about three or four feet from the steps. 

Q. What have you got to say as to whether or not there 
were any lights lighted or burning at the points designated 
on the map which we have referred to as being five or six 
feet ? A. There were no lights visible in the rear. 

Q. I am talking about this point (indicating). 
46 A. No. 

The Court: You mean by that that you did not see 

a light? 

The Witness: I did not see it. 

By Mr. Welch: 

Q. Well, while you were seated in this area will you state 
whether or not Mr. Watson came over to where you and 
Mr. Ferguson were and whether Mr. Ferguson told him vou 
were not injured? A. Mr. Watson did not come over to me 
and talk to Mr. Ferguson in my presence. 
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Q. Mr. Simon, for the purpose of the record, at this; point 
may we show that the top step tread, from the line indicat¬ 
ing the door to the front of the tread, is slightly over four 
inches 

Mr. Simon: I would say close to five inches. 

* 

By Mr. Welch: 

Q. For the purpose of the next question, will youj state 
whether or not, at the time that you were seated where you 
have told us vou were, vou could see from where vou were 
sitting any light over at the area designated as the desk oc¬ 
cupied by Mr. Watson? 

The Court: Do you mean whether he did see, or whether 
it was possible? j 

Mr. Welch: Whether he did see at that time— 

The Witness: My recollection is that I could have! seen 

* 

Mr. Watson’s desk from where I was seated, but notjfrom 
the doorway. 

Mr. Welch. We have no further testimonv 

Mr. Koenigsberger: The defendant moves the Court to 
direct a vardict for the defendant, in the first place, oh the 
ground that there has been no evidence of negligence on the 
part of the defendant, and that the evidence shows thgt, as 
a matter of law, the plaintiff is guilty of contributory: neg¬ 
ligence. 

The Court: I suppose the plaintiff claims that he was an 
invitee and you claim that he was only a licensee. 

Mr. Koenigsberger: I should say a trespasser. 

The Court: I should not say a trespasser. 

Mr. Koenigsberger: Well, probably a licensee. | 

The Court: As T understand the law, it was the 
47 duty of the defendant to keep that place in safe'con¬ 
dition for his entrance. 

Mr. Koenigsberger: A reasonably safe condition, j 

The Court: No, it is not “reasonable.” It was their 
duty to exercise reasonable care to keep it in a safe condi¬ 
tion. Negligence is the failure to exercise the proper 
degree of care. All right; now, what was his proper degree 
of care to keep that building in safe condition for entrance 
of people? I 

Mr. Koenigsberger: Well, reasonably safe, but not ab¬ 
solutely safe. No place can be said to be absolutely safe. 
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The Court: Well, I think you are only entitled to one 
“ reasonable. ” Now, what is the liability if the jury should 
find that it was not reasonable for him to believe that that 
door was intended for him, or believe that the door was not 
held out to him, or held open to him as a means of ingress, 
then, what would be the liability ? Is that in one of your 
instructions? 

Mr. Koenigsberger: Yes, sir. 

The Court: No. 3? 

Mr. Koenigsberger: Yes, sir. 

The Court: Head it, Mr. Welch, and see what you think 
of it. I do not think I have to sav that he was an invitee, 
but if thev find that he was not an invitee, then— 

V 7 

Mr. Koenigsberger: My theory is that your Honor is 

bound to instruct them that he was a licensee. Many cases 

will be found which hold that the onlv dutv to a licensee is 

« %> 

to forego willful or intentional injury. That puts it on the 
same ground as a trespasser. 

The Court: I should say that in this particular case in 
order to define an invitee they must find that he was invited 
to enter by that rear door and then, also, what is on page 
942 of the Restatement: “A business invitation includes an 
invitation to use such part of the premises as the visitor 
reasonably believes are held open to him as a means of ac¬ 
cess to or egress from the place where his business is to be 
transacted. If the possessor has intentionally or neg- 
48 ligently misled the visitor into the reasonable belief 
that a particular passageway or door is an appropri¬ 
ate means of reaching the business area, the visitor is enti¬ 
tled to the protection of a business visitor while using this 
passageway or door.” Is that satisfactory? 

Mr. Koenigsberger: I think that is the law. 

The Court: All right. Is there anything else? 

Mr. Koenigsberger: Something was said about per¬ 
mission. The Court of Appeals has held that permission 
is not invitation. 

The Court: Defendant’s Nos. 1 and 2 seem to be all 
right. Have vou anv objection to them? 

Mr. Welch:* No, sir. 

The Court: Then, in No. 3, you want me to rule that he 
was not an invitee ? 

Mr. Koenigsberger: Yes. 


YOUNG MEN'S SHOP VS. LLOYD ODENd’haL. 


37 


I 

i 

The Court: Well, I will not do that, and you mat have 
an exception. , 

How about Xo. 4: “If you find that the entrance |to the 
defendant’s store was dangerous and that it was sojdimly 
lighted that the plaintiff could not see where he was going, 
but nevertheless proceeded into the store without being able 
to see where he was going, and that the accident resulted 
therefrom, then the plaintiff was guilty of contributory neg¬ 
ligence and your verdict must be for the defendant.’? 

I think it is for the jury to consider, taking the entire 
situation into consideration—did he exercise reasonable 
care in going into that entrance. j 

I will deny Xo. 4, and you will want an exception 

Mr. Koenigsberger: Yes, sir. 

The Court: I will tell the jury what the regular defini¬ 
tion of contributory negligence is, the failure to exercise 
the degree of care and caution that a reasonably prjident 
person would, under the circumstances, have exercised. 

Now, I think we ought to call attention to tin? fact 
49 that the duty to exercise care and caution depends 
somewhat on the duty of the person with respect to 
the premises he is on. 

Mr. Koenigsberger: This prayer is on the theory that 
if they find he was in the dark, and proceeding wlie^e he 
could not see what he was doing, in that case will you in¬ 
struct the jury that they may find that he was guilty of; con¬ 
tributory negligence, if they find that he walked into a dark 
place without knowing where he was going? 

The Court: 1 don’t think I should tell the jury fthat. 
That is a matter for their consideration. Is it negligence 
for a man to step into a strange place in the dark, jin a 
strange place? 

Mr. Koenigsberger: I think it is. I do not think Vour 
Honor should tell the jury that. 

The Court: Xo, I don’t think I will go into that detail 
with them. I think it is for them to consider all of tfiese 
facts in considering the hour, the condition of the weather, 
whether or not he was—whether or not it was due t<> the 
light, and he was in a hurry, then it is for them to say \jdiat 
degree of care and caution he should use. I do not know 
whether he held on to the latch. I suppose you can hold on 
to a latch the way you can to a knob, and whether he may 
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have pulled more than ordinarily, in order to get in out of 
the rain, or whether he said something about his heel catch¬ 
ing on something—that may be what caused the accident. 

Mr. Koenigsberger: I will stand on my prayer. 

The Court: Well, I think I will deny Xo. 5. 

Mr. Koenigsberger: We stand on it. 

Requests for instructions to jury 

The defendant requested the Court to instruct the jury 
as follows: 

Defendant’s Request for Instruction Xo. 1. 

“A storekeeper is not an insurer of the safety of his cus¬ 
tomers, and the plaintiff is not entitled to recover unless 
you find from a preponderance of the evidence that 
50 the defendant was negligent and that the accident 
resulted from such negligence.” 

The request was granted. 

Defendant’s Request for Instruction Xo. 2. 

“You are instructed that the plaintiff cannot recover in 
this case unless his injuries were the result of negligence on 
the part of the defendant. Xo presumption that the de¬ 
fendant was negligent arises from the fact that the plain¬ 
tiff suffered an accident and was injured.” 

The request was granted. 

Defendant’s Request for Instructions Xo. 3. 

“You are instructed that when the plaintiff entered the 
defendant’s store through the rear entrance, he was not an 
invitee of the defendant but a licensee. The onlv dutv 
owing by the defendant to the plaintiff while lie was en¬ 
tering the rear entrance was to refrain from wantonly or 
wilfully causing him harm, and to refrain from exposing 
him to hidden or other perils which could not be avoided by 
the exercise of reasonable care on the part of the plaintiff. 
Licensees who enter upon the premises of another for their 
own convenience assume the risk of unconcealed dangers 
which are natural to the place and which can be avoided by 
proper care on their part.” 

The request was denied. 

Defendant’s Request for Instruction Xo. 4. 

“If you find that the entrance to the defendant’s store 
was dangerous and that it was so dimly lighted that the 
plaintiff could not see where he was going, but neverthe¬ 
less proceeded into the store without being able to see 
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where he was going 1 , ami that the accident resulted there¬ 
from, then the plaintiff was guilty of contributory begli- 
gence and your verdict must be for the defendant.” j 

The request was denied. 

Defendant’s Request for Instruction No. 5. 

“If you find from the evidence that the entrance to the 
defendant’s store was dangerous, but that the condition of 
the entrance was seen by the plaintiff, or, in the Oxer- 
51 eise of reasonable care on his part, could have been 
seen in time to avoid the accident, then the plaintiff 
was guilty of contributory negligence and cannot recover.” 

The request was denied. 

Charge to the Jury j 

The Court: Now, ladies and gentlemen, it is your duty 
to examine the testimonv that vou have heard, decide what 
you think the facts are, and then apply to those facts! the 
legal principles I am about to state, and decide what |you 
think the verdict should be. Of course, it should be based 
entirely on the law and facts, and not on any question of 
sympathy. 

The plaintiff contends that defendant was guilty of negli¬ 
gence in maintaining this rear entrance. The defendant^ on 
its part, contends that the place at the rear entrance ivas 
not dangerous and that it did exercise reasonable care and 
that the fall was due to the negligence of the plaintiff, him¬ 
self. So, there, you have the issues between the parties^. 

Now, since the plaintiff alleges that defendant was neg¬ 
ligent, the burden of proof is on the plaintiff to establish 
that contention by the fair preponderance of the evidence. 
I believe you know what I mean—a somewhat greater de¬ 
gree of evidence than is offered on the other side. It dpes 
not depend on the number of witnesses or who was called, 
but after you have heard all the witnesses it is for you! to 
say whether or not the weight of the evidence is with the 
plaintiff or with the defendant, or if it is equally balanced. 
That is the same thing as saying it is with the defendants 

The defendant, on its part, makes the same contention 
with respect to the plaintiff, that the plaintiff was guilty 
of contributory negligence and, under the same rule, then, 
the burden of proof is on the defendant to establish by a 
preponderance of the evidence contributory negligence of 
the plaintiff. I 
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The question of credibility of the witnesses is a matter of 
fact and, therefore, one for you to decide upon exclusively. 
You are entitled to consider their attitude on the stand and 
any other questions which you think throw light on 
52 the weight of their testimony. 

Now, the charge of the defendant is negligence. 
As you know, negligence is the doing of something which a 
prudent person under reasonable circumstances would not 
do, or the failure to do something which a prudent person, 
under reasonable circumstances, would do. The burden 
of proof, as I say, is on the plaintiff to establish the negli¬ 
gence by a fail - preponderance of the evidence and, if you 
find that negligence exists, you must also find that that neg¬ 
ligence is the proximate cause of the injury. 

The plaintiff cannot recover in this case unless his in¬ 
juries were the result of negligence on the part of the de¬ 
fendant. No presumption that the defendant was negligent 
arises from the fact that the plaintiff suffered an accident 
and was injured. The storekeeper is not an insurer of the 
safety of his customers, and the plaintiff is not entitled to 
recover unless you find from a preponderance of the evi¬ 
dence that the defendant was negligent and that the acci¬ 
dent occurs from such negligence. 

Now, as I have said, and as you know, the negligence con¬ 
sists of the failure to exercise the degree of care that a 
reasonably prudent person under the circumstances would 
have exercised. Now, what is reasonable care in the case 
of an owner of property where another person comes upon 
the property, depends to some extent upon the right of the 
person that is injured to come upon the property. Of 
course, if a person comes on to your property for the pur¬ 
pose of committing a crime, you do not need to take any care 
to show that the property is safe. If you invite a person to 
come into your store for the purpose of buying things so 
you can make a profit from him, there is of course the duty 
to exercise reasonable care to see that your premises are 
reasonably safe while he is there performing his purchase 
which is both to his benefit and to yours. 

So, one of the questions you have in this case is whether 
or not the plaintiff was a business visitor to this store at 
the time or in the manner in which he came. You realize 
and understand that he did not enter the front door but he 
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entered the rear door. Now, the question you have to con¬ 
sider is whether or not he was a business visitor coming 
through that door or whether or not he was a mere licensee, 
because there is some difference in the degree of care which 
would be owing to plaintiff on the part of the djefen- 
53 dant, depending on that question. So, we takje up 
first whether he was a business visitor or an invitee. 

i 

A business visitor is a person who is invited or permitted 
to enter or remain on or upon land for the purpose of en¬ 
tering into, directlv or indirectlv, the business between 
them. And defendant does not dispute plaintiff entered 
the store for the purpose of making a purchase. So,;that 
would be a business deal between them. So, the question 
you have to decide is whether he conies within this defini¬ 
tion. If so, it was the duty of the defendant to exercise 
reasonable care to keep the store in a safe condition, Ithat 
is, such condition as the average reasonable and prudent 
person engaged in such business would maintain it, with 
respect to a person lawfully using the store under the! cir¬ 
cumstances shown by the evidence. i 

Now, if this party had entered through the front door the 
defendant would not make any question about the degree 
of care with which he was charged, but the defendant $ays 
that because plaintiff entered through the rear doof he 
was not a business visitor while coming through that dpor. 
So, I think that is a question of fact for you to decide, and 
I will give you such help as I can on that. 

I might state a legal principle to you now: 

“A business invitation includes an invitation to use stich 
part of the premises as the visitor reasonably believes are 
held open to him as a means of access to or egress from the 
place where his business is to be transacted. If the pos¬ 
sessor has intentionally or ncgligentlv misled the visitor 
into the reasonable belief that a particular passageway; or 
door is an appropriate means of reaching the business ariea, 
the visitor is entitled to the protection of a business visi¬ 
tor while using this passageway or door.” i 

So, you have the question of fact there. Did the defen¬ 
dant either intentionally or negligently mislead the plain¬ 
tiff into the reasonable belief that this rear door was an 

i 

appropriate means of entering the store? If so, then the 
plaintiff was a business visitor and it would be the duty iof 
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the defendant to exercise reasonable care in keeping it safe 
for him. If he did not, either unintentionally or neg- 
54 ligently, mislead the visitor into the reasonable be¬ 
lief that this rear door was an appropriate means 
of reaching the store for the purpose of transacting busi¬ 
ness, then he would not be a business visitor but would be 
a licensee. So, if you decide that he was a business visitor, 
you need not pay any attention to what I am now about to 
say to you, but if you decide he was not a business visitor, 
then, I instruct you as a matter of law that he was a li¬ 
censee. I now state vour dutv in that event: 

» * 

“The possessor of land is subject to liability for bodily 
harm caused to gratuitous licensees bv an unnatural or ar- 
tificial condition thereon if, but only if, he (a) knows of 
the condition and realized that it involves an unreasonable 
risk to them and has reason to believe that they will not 
discover the condition or realize the risk, and invites or 
permits them to enter or remain upon the land, without 
exercising reasonable care to make the condition reason¬ 
able and safe, or to warn them of the condition and the risk 
involved therein.” 

So, if you find that plaintiff was only a licensee and not 
a business visitor, then, in order to find liability, you must 
find, first, that the defendant—that is the Young Men’s 
Shop or one of its employees who operated it—knew of the 
condition and realized that it involved an unreasonable risk 
of falling in coming through the door and that, without rea¬ 
son, the person coming through the door would not dis¬ 
cover, that condition or realize the risk, and permitted such 
person to come through the door, but failed to make the 
place reasonably safe or to warn them of the reasonable 
risk involved. 

If you find that plaintiff was only a licensee and defen¬ 
dant failed to perform the duty as I have outlined it, then 
your verdict should be for the plaintiff. 

If you find that the defendant did exercise reasonable 
care which I have just told you he was obliged to exercise, 
then vour verdict should be for the defendant, but if vou 
find that the defendant was negligent in either one of these 
respects which I have outlined, that is, if you find the plain¬ 
tiff was a business visitor and the defendant failed 
to exercise the care which 1 have just described, then, 
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your verdict should be for the plaintiff unless you find that 
the plaintiff, himself, was negligent. 

Now, as to the alleged negligence of plaintiff, the biirden 
of proof is on the defendant to show by a fair preponder¬ 
ance of the evidence that the plaintiff was negligent, j The 
definition of negligence is as I have already stated to you. 
Of course, it must also lx* shown to be a cause of thejacci- 
dent. So, it is for you to say whether the plaintiff when he 
entered through this door exercised reasonable care of not. 

In that connection and in connection with whether ot* not 
the plaintiff was negligent, you arc entitled to consider the 
location or physical construction of the property, thejtime 
of day and the condition of the premises on the inside,! and 
the lightings and other facts and circumstances which you 
think would shed light upon whether either one of them or 
both of them was negligent. 

Also, in connection with the charge of contributory jneg- 
ligence, what would be reasonable care on the part of de¬ 
fendant would depend to some extent upon whether hejwas 
a business visitor or a licensee. A business visitor i$ en¬ 
titled to expect that the possessor will take reasonable icare 
to ascertain the actual condition of the premises, and, hav¬ 
ing discovered it, either to make it reasonably safe by re¬ 
pair or to give warning of the actual condition and risjv in¬ 
volved therein. Therefore, a business visitor is not re¬ 
quired to be on the alert to discover defects which, if he 
were a bare licensee, entitled to expect nothing but notice 
of known defects, he might be negligent in not discovering. 
This is of importance in determining whether the visitor 
is or is not guilty of contributory negligence in failing to 
discover a defect, as well as in determining whether the 
defect is one which the possessor should believe that his 
visitor should not discover and as to which, therefore, he 
must use reasonable care to warn the visitor. 

Now, I have discussed the law and the question of! lia¬ 
bility. If you find that the defendant was negligent |and 
that the plaintiff was negligent, and that the negligence of 
each was a contributing cause, that is the end of the case 
and your verdict must be for the defendant. 

56 If you find that defendant was guilty of negligence, 
but the plaintiff was not, then you must find for! the 
plaintiff, and if you do find for the plaintiff then you must 


I 
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undertake to compensate him for the injuries which he has 
suffered as a result of this accident, but not as a result of 
prior injuries or accidents or illness, due to some other 
cause than this accident, and of course the burden of proof 
is on the plaintiff in this case. That is, you should endeavor 
to fix upon such sum as in your judgment would fairly and 
reasonably compensate him for all his losses due to this 
injury, which would include the medical expenses or the 
loss of compensation growing out of the accident, and the 
compensation for pain and suffering. 

Now, as to everything except the condition of the left 
leg, I understand the plaintiff states that he has recovered 
from the injuries. As to that phlebitic condition of the left 
leg, there is a dispute of fact between the doctors as to 
whether or not it was due to his accident. If you find by 
a fair preponderance of the evidence that it is due to this 
accident, you should allow for that and take that into con¬ 
sideration in the award of damages. If you find, by a fair 
preponderance of the evidence, that it is not due to this 
injury, you should make no allowance for that. There is 
some evidence tending to show that, while the condition was 
quiescent at the present time, it may recur. If you think 
it was due to this accident and that it may recur, you should 
take that into consideration in fixing the damages. 

Is there anything else, gentlemen l 

Mr. Koenigsbcrger: If your Honor please, we object to 
the denial of such of our prayers as were denied. We ob¬ 
ject to the submission to the jury of the question of whether 
or not the plaintiff was a business invitee or a licensee. We 
object to so much of the charge as says it was the duty of 
the defendant to use reasonable care to keep the store safe, 
instead of reasonably safe. 

We object to so much of the charge as permits the jury 
to find that the plaintiff believed that he was invited to use 
the rear door, because there is no evidence that he 
57 did so believe, that is. that he was invited by the de¬ 
fendant expressly or impliedly. 

We object to so much of the charge as permits the jury 
to find that the defendant, or its agents, knew of the dan¬ 
gerous condition, if there was a dangerous condition. 
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We object to the submission to the jury of the question 
of contributory negligence, since we contend that there was 
contributory negligence, as a matter of law. I 

The foregoing is all of the testimony and proceedings in 
the trial of the action bearing on the question of liability. 
The testimony and proceedings bearing on the measure of 
damages arc omitted as not material to the questions in¬ 
volved in this appeal. 

58 Statement of Points to he Relied on on Appeal 

Filed February 2S 1940 

! 

# # * 

I. The Trial Court should have directed a verdict foil the 
defendant, or should have entered judgment for the defen¬ 
dant, notwithstanding the verdict, for the following rea¬ 
sons : 

1. There was no evidence of negligence on the part of! the 
defendant. 

2. The plaintiff' was a trespasser, or, at most, a licensee, 
and the defendant owed him no duty except to refrain from 
wilful injury. 

3. The evidence showed conclusively as a matter of law 
that the plaintiff was guilty of contributory negligence in 
that: 

(a) He used an entrance which he had no right to Use. 

(b) He proceeded into the defendant’s place of business 
without due regard for his own safety. 

(c) He lost his balance while trying to avoid striking a 
balcony which he was in no danger of striking. 

i 

II. The Trial Court erred in denying defendant’s prayer 
for instructions No. 3, to the effect that when the plaintiff 
entered the rear entrance he was not an invitee but a licen¬ 
see; that the only duty owing by the defendant to the plain¬ 
tiff was to refrain from wantonly or wilfully causing him 
harm and to refrain from exposing him to hidden or other 
perils which could not be avoided by the exercise of reason¬ 
able care on the part of the plaintiff; and that licensees 
who enter upon the premises of another for their own con¬ 
venience assume the risk of unconcealed dangers which are 
natural to the place and which can be avoided |by 

59 proper care on their part. 
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III. The Trial Court erred in denving defendant’s 
prayer for instructions No. 4, to the effect that the plain¬ 
tiff was guilty of contributory negligence if lie proceeded 
into the store without being able to see where he was going. 

IV. The Trial Court erred in denying defendant’s prayer 
for instructions No. 5, to the effect that if the entrance was 
dangerous but its condition was seen or in the exercise of 
reasonable care could have been seen by the plaintiff in 
time to have avoided the accident, the plaintiff was guilty 
of contributory negligence. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


60 Assignment of Errors. 

Filed March 19 1940 

♦ ♦ * 

1. The Court erred in denying the motion of the defen¬ 
dant for a directed verdict in its favor. 

2. The Court erred in denying the motion of the defen¬ 
dant for judgment in its favor notwithstanding the verdict. 

3. The Court erred in denying the defendant’s request 
for instruction No. 3. 

4. The Court erred in denying the defendant’s request 
for instruction No. 4. 

5. The Court erred in denying the defendant’s request 
for instruction No. 5. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
Attorneys for Defendant. 


61 Order to Send Original Exhibits to the United States 
Court of Appeals for the District of Columbia. 

Filed March 19 1940 

♦ * * 

On motion of the defendant (appellant), and the plain¬ 
tiff (appellee) consenting thereto, and the Court being of 
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opinion that the originals of Plaintiff’s Exhibits C anjd D 
and Defendant’s Exhibit 2 should be inspected by the|Ap¬ 
pellate Court in lieu of copies thereof, it is, by the Courtjthis 
19th day of March, 1940, 

ORDERED that the originals of said exhibits be' en¬ 
trusted to the attorneys for the defendant for exhibition to 
the United States Court of Appeals for the District of 
Columbia, and delivered to said United States Court of [Ap¬ 
peals for the District of Columbia, subject to its further 
orders in regard thereto. 

i 

JESSE C. ADKINS 
Justice. 

i 

No objection. 

WELCH DAILY & WELCH 
By H. M. WELCH 
Attorneys for Plaintiff. 


G2 Designation of Record on Appeal. 

Filed March 19 1940 j 

* • # 

1 

i 

The Clerk of the Court will kindly prepare record on [ap¬ 
peal in the above-entitled action, and will include therein 
the following: 

i 

1. Declaration. 

2. Pleas. 

3. Joinder in issue. 

i 

4. Memorandum: Verdict and judgment. I 

5. Motion to set aside verdict and judgment, and to enter 
judgment for defendant. 

6. Order overruling motion to set aside verdict and judg¬ 
ment, and to enter judgment for defendant. 

7. Memorandum: Notice of appeal. 

8. Memorandum: Supersedeas bond on appeal approved 

and filed. i 

9. Proceedings at trial. 

10. Statement of points to be relied on; Assignment ;of 
errors. 
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11. Order to send original exhibits to the United States 
Court of Appeals for the District of Columbia. 

12. This designation. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Defendant. 

I hereby certify that on the 18th day of March, 1940, I 
served the foregoing designation of record on appeal on 
Messrs. Welch, Daily & Welch, attorneys for plaintiff, by 
delivering a copy thereof to said attorneys at their address, 
710 14th Street, N. W., Washington, D. C. 

LEWIS JACOBS 

Attorney for Defendant. 

63 ‘ ' District Court of the United States 

for the District of Columbia 

United St|jj?es of America, 

District of Columbia, ss: 

I Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 62, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 901S1 at Law, 
wherein Lloyd Odend’hal is Plaintiff and Young Men’s 
Shop, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 29th day of March, i940. 

CHARLES E STEWART, 

Clerk , 

CHAS B COFLIX 
(Seal) Assistant Clerk. 

Endorsed on cover: No. 7645. Young Men’s Shop, Cor¬ 
poration, Appellant, vs. Lloyd Odend’Hal. United States 
Court of Appeals for the District of Columbia Filed Mar 
29 1.940 Joseph W. Stewart, Clerk. 



